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Opi nion by Hairston, Adm nistrative Trademark Judge:

RM Bratz, Inc. has filed an application to register
the mark M STER SKW SH for “toys, nanely plush toys for
n 1

children constructed fromrectangul ar bed pill ows.

Manhattan G oup, LLC, d/b/a Manhattan Toy Co. has

! Serial No. 75676054, filed on April 6, 1999, which alleges a
date of first use anywhere and a date of first use in commerce of
Decenber 1998.
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opposed registration on the ground that it is the ower of a
famly of SKWSH marks for toys; that it is the owner of
Regi stration No. 1,7333,286 issued Novenber 17, 1992
(renewed) for the mark SKWSH for “children’s nultiple
activity toys also used by special needs adults,”

Regi stration No. 2,271,570 issued August 24, 1999 for the
mar k SKW SH BUNGEEBALL for “children’s multiple activity
toy,” and Registration No. 2,326,640 issued March 7, 2000
for the mark GROOVEY SKW SH for a “toy, nanely a series of
grooved wooden rods anchored to each other by elastic cord
fromend-to-end”; that opposer adopted and used these marks
prior to applicant’s date of first use; that opposer has
expended substantial anounts of noney and tine advertising
and pronoting its marks; and that applicant’s mark, when
used on or in connection with applicant’s goods, so
resenbl es opposer’s previously used and regi stered marks
SKI WEH, SKW SH BUNGEEBALL and CGROOVEY SKW SH, as to be

| i kely to cause confusion.

Applicant, in its answer, has denied the salient
al | egations of the notice of opposition.

The record consists of the pleadings; the file of the
opposed application; the trial testinony, with rel ated
exhi bits, of opposer’s Director of Product Devel opnent and
Mar keti ng, Ki ki Foget; and opposer’s notice of reliance on

portions of the discovery deposition of applicant’s
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president, Susan Strauser, with related exhibits, and
applicant’s responses to opposer’s interrogatories.

Applicant did not take testinony or offer other
evidence. Only opposer filed a brief on the case.

The record shows that opposer is in the business of
desi gning and marketing a wide range of children s toys,

i ncluding nursery collections, activity toys, plush toys,

and children’s books. Opposer whol esales its products to
specialty stores, gift stores, and departnent stores who

sell the products to the end consuner. Most of opposer’s
retailers are small independent book, toy, and gift shops.
Qpposer’s products are sold in all fifty states.

According to the testinony of opposer’s w tness, KiKki
Foget, in 1998, opposer acquired the conpany Pappa Geppetto,
including its line of activity toys marketed under the marks
SKW SH, SKW SH BUNGEEBALL, and GROOVEY SKW SH. Pappa
CGeppetto first used the SKWSH nmark in 1988, the GROOVEY
SKW SH mark in 1993, and the SKW SH BUNGEEBALL mark in 1997.
Ms. Foget testified that opposer and its predecessor have
continuously used the respective marks.

Opposer advertises and pronotes its products by way of
product catal ogs, sales pronotions, and at opposer’s
website.

The informati on we have about applicant conmes fromthe

di scovery deposition of applicant’s president, Susan



Qpposition No. 91125296

Strauser. According to Ms. Strauser, in Novenber 1999 she
wrote and published a children’s book entitled M ster

Skwi sh, The Magic Dream Pillow. Along wth the book

applicant sells an audi otape of the story. Prior to
publ i shing the book, applicant began selling in Novenber
1998, M STER SKW SH pillows. The pillowis a plush toy
depicting the M STER SKW SH character fromthe book
Applicant sells its M STER SKW SH books, audi ot apes and
pl ush toys through specialty gift stores, toy stores and
book stores. The M STER SKW SH pl ush toys have al so been
advertised on and sold through at |east one retailer’s
website. Applicant has marketed M STER SKW SH products by
way of letters to retailers, and radio and tel evision
adverti sing.

Opposer introduced status and title copies of its
pl eaded registrations for the marks SKW SH, SW SH BUNGEEBALL
and GROOVEY SKW SH t hrough the testinony of its w tness,
Ki ki Foget. Thus, there is no issue with respect to
opposer’s priority. King Candy Co., Inc. v. Eunice King
Candy Co., Inc. v. Eunice King's Kitchen, Inc., 496 F.2d
1400, 182 USPQ 108 (CCPA 1974).

We turn then to the issue of |ikelihood of confusion,
i ncl udi ng whet her opposer has a famly of marks

characterized by the term SKW SH.
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The “famly of marks” doctrine has applicability in
those situations where, prior to a defendant’s first use of
its challenged mark containing a particular feature, the
plaintiff had established a fam |y of marks characterized by
that feature, so that the defendant’s subsequent use of its
mark containing the feature for goods or services which are
simlar or related to plaintiff’s will cause the rel evant
purchasi ng public to assune that defendant’s mark is yet
anot her nmenber of the plaintiff’'s famly. See Bl ansett
Pharmaceutical Co. Inc. v. Carnrick Laboratories Inc., 25
USPQ2d 1473 (TTAB 1992); Econo-Travel Mdtor Hotel Corp. v.
Econ-O-tel of Anerica, Inc., 199 USPQ 307 (TTAB 1978); and
Porta-Tool, Inc. v. DND Corp., 196 USPQ 643 (TTAB 1977).

It is well settled that nerely adopting, using and
registering a group of marks having a feature in comon for
simlar or related goods or services is insufficient to
establish, as against a defendant, ownership of a famly of
mar ks characterized by the feature. Rather, it nust be
denonstrated that prior to the defendant’s first use of its
chal | enged mark, the various marks said to constitute the
plaintiff's famly, or at |east a good nunber of them were
used and pronoted together in such a nanner as to create
anong purchasers an associ ation of comon ownership based
upon the famly characteristic. See J & J Snack Foods Cor p.

v. McDonald s Corp., 932 F.2d 1460, 18 USPQ2d 1889 (Fed.
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Cr. 1991); Hester Industries, Inc. v. Tyson Foods Inc., 2
UsP2d 1646 (TTAB 1987); and Canbridge Filter Corp. v.
Servodyne Corp., 189 USPQ 99 (TTAB 1975).

In the present case, opposer has nade of record a copy
of its 2002 product catalog and several advertisenments for
its SKWSH activity toys. However, the advertisenents are
undat ed and the catal og was i ssued subsequent to applicant’s
date of first use. Moreover, the evidence hardly shows that
opposer has used and pronoted the nmarks SKW SH, SKW SH
BUNGEEBALL and GROOVEY SKW SH in such a manner as to create
anong purchasers an associ ation of comon ownership based
upon the term SKWSH. These advertisenents are for
opposer’s SKW SH activity toys only; they nmake no nention of
opposer’s SKW SH BUNGEEBALL or GROOVEY SKW SH activity toys.
As a result, we find that opposer has not established a
famly of SKW SH mar ks.

Thus, the issue of |ikelihood of confusion nust be
determ ned by conparing applicant’s mark with each of
opposer’s registered marks consi dered individually. Because
opposer’s SKWSH mark is the nost simlar to applicant’s
M STER SKW SH mark, we turn to a determ nation of the issue
of likelihood of confusion with respect to these marks.

Qur determ nation of |ikelihood of confusion under
Section 2(d) of the Trademark Act is based on an anal ysis of

all of the probative facts in evidence that are relevant to
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the factors bearing on the likelihood of confusion issue.
Inre E.l. du Pont de Nenours & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973). As indicated in Federated Foods, Inc. v.
Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976), in any likelihood of confusion analysis, two key
considerations are the simlarity of the goods and the
simlarity of the marks.

W find that because of the simlar conmercial
i npressions of opposer’s mark SKW SH and applicant’s mark
M STER SKW SH and the cl ose rel ati onship between the
respective goods, applicant’s use of its mark is likely to
cause confusion with opposer’s narKk.

Wth respect to the parties’ goods, we note that they
are both children’s toys. Such goods nmay be sold in toy
stores, gift shops and mass nerchandi sers and nay be
purchased by the general public. In fact, the record shows
that both parties’ goods are sold in gift stores, toy stores
and book stores. Also, the children’s toys involved herein,
nanmely, activity toys and plush toys, are not very expensive
itenms and may be purchased on inpul se, or at |east w thout
careful consideration. Under the circunstances, we find
that children’s activity toys and children’s plush toys are
closely related, and if sold under the sane or simlar

mar ks, confusion would be likely to result.
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Qur consideration of the marks is based on whet her
applicant’s mark M STER SKW SH and opposer’s mark SKW SH,
when viewed in their entireties, are simlar in terns of
appear ance, sound, connotation and commercial i npression.
The test is not whether the marks can be distingui shed when
subjected to a side-by-side conparison, but rather whether
the marks are sufficiently simlar in terns of their overal
commercial inpressions that confusion as to the source of
the goods offered under the respective marks is likely to
result. The focus is on the recollection of the average
purchaser, who normally retains a general rather than a
specific inpression of trademarks. See Sealed Air Corp. v.
Scott Paper Co., 190 USPQ 106 (TTAB 1975). Furthernore,
al though the marks at issue nmust be considered in their
entireties, it is well settled that one feature of a mark
may be nore significant than another, and it is not inproper
to give nore weight to this domnant feature in determning
the comercial inpression created by the nmark. See In re
Nati onal Data Corp., 753 F.2d 1057, 224 USPQ 749 (Fed. Gr.
1985) .

W find that when the marks SKW SH and M STER SKW SH
are considered in their entireties, they are simlar in
sound, appearance, connotation and commercial inpression due
to the shared term SKWSH. (Qbviously, applicant’s mark

i ncorporates opposer’s SKWSH mark in its entirety and
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nerely adds the title M STER Because MSTER is a title, it
has | ess source-indicating significance than the term SKW SH
which is the dom nant portion of applicant’s mark.
Consuners are likely to believe that M STER SKWSH is a
vari ant of opposer’s mark SKW SH, and that both marks
identify children’s toys emanating froma single source.
Accordingly, we conclude that applicant’s mark M STER
SKW SH, when applied to children’s plush toys, so resenbles
opposer’s previously used and regi stered mark SKW SH f or
activity toys, as to be likely to cause confusion, or to
cause m stake, or to deceive.
In view of our finding, we need not reach the issue of
| i kel i hood of confusion between applicant’s mark M STER
SKW SH and opposer’s marks SW SH BUNGEEBALL and GROOVEY
SKW SH.

Deci sion: The opposition is sustained.



